


























































































































































































































































































































































































































Capital defendants, no less than non-capital defendants, we
conclude, are entitled to a jury determination of any fact on
which the legislature conditions an increase in their maximum
punishment. . . . The right to trial by jury guaranteed by the
Sixth Amendment would be senselessly diminished if it
encompassed the fact-finding necessary to increase a
defendant’s sentence by two years, but not the fact-finding
necessary to put him to death.

The last step of California’s capital sentencing procedure, the
decision whether to impose death or life, is a moral and a normative one.
This court errs greatly, however, in using this fact to allow the findings that
make one eligible for death to be uncertain, undefined, and subject to
dispute not only as to their significance, but as to their accuracy. This
court’s refusal to accept the applicability of Ring to the eligibility

components of California’s penalty phase violates the Sixth, Eighth, and

Fourteenth Amendments to the United States Constitution.

133



2. The Due Process And The Cruel And Unusual Punishment

Clauses Of The State And Federal Constitution Require That

The Jury In A Capital Case Be Instructed That They May

Impose a Sentence of Death Only If They Are Persuaded

Beyond A Reasonable Doubt That The Aggravating Factors

Exist and Outweigh the Mitigating Factors and That Death Is

the Appropriate Penalty

a. Factual Determinations

The outcome of a judicial proceeding necessarily depends on
an appraisal of the facts. “[T]he procedures by which the facts of the case
are determined assume an importance fully as great as the validity of the
substantive rule of law to be applied. And the more important the rights at
stake the more important must be the procedural safeguards surrounding
those rights.” (Speiser v. Randall (1958) 357 U.S. 513, 520-521.)

The primary procedural safeguard implanted in the criminal
justice system relative to fact assessment is the allocation and degree of the
burden of proof. The burden of proof represents the obligation of a party to
establish a particular degree of belief as to the contention sought to be
proved. In criminal cases the burden is rooted in the Due Process Clause of
the Fifth and Fourteenth Amendment. (/n re Winship (1970) 397 U.S. 358,
364.) In capital cases “the sentencing process, as well as the trial itself,
must satisfy the requirements of the Due Process Clause.” (Gardner v.
Florida (1977) 430 U.S. 349, 358; see also Presnell v. Georgia (1978) 439
U.S. 14.) Aside from the question of the applicability of the Sixth
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Amendment to California’s penalty phase proceedings, the burden of proof
for factual determinations during the penalty phase of a capital trial, when
life is at stake, must be beyond a reasonable doubt. This is required by both
the Due Process Clause of the Fourteenth Amendment and the Eighth

Amendment.

b. Imposition Of Life Or Death

The requirements of due process relative to the burden of
persuasion generally depend upon the significance of what is at stake and
the social goal of reducing the likelihood of erroneous results. (Winship,
supra, 397 U.S. at pp. 363-364; see also Addington v. Texas (1979) 441
U.S. 418, 423; Santosky v. Kramer (1982) 455 U.S. 743, 755.) |

It is impossible to conceive of an interest more significant
than human life. Far less valued interests are protected by the requirement
of proof beyond a reasonable doubt before they may be extinguished. (See
Winship, supra (adjudication of juvenile delinquency); People v. Feagley
(1975) 14 Cal.3d 338 (commitment as mentally disordered sex offender);
People v. Burnick (1975) 14 Cal.3d 306 (same); People v. Thomas (1977)
19 Cal.3d 630 (commitment as narcotic addict); Conservatorship of Roulet
(1979) 23 Cal.3d 219 (appointment of conservator).) The decision to take

a person’s life must be made under no less demanding a standard.
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In Santosky, supra, the United States Supreme Court
reasoned:

[[]n any given proceeding, the minimum standard of proof
tolerated by the due process requirement reflects not only the
weight of the private and public interests affected, but also a
societal judgment about how the risk of error should be
distributed between the litigants. . . . When the State brings a
criminal action to deny a defendant liberty or life, . . . “the
interests of the defendant are of such magnitude that
historically and without any explicit constitutional
requirement they have been protected by standards of proof
designed to exclude as nearly as possible the likelihood of an
erroneous judgment.” [Citation omitted.] The stringency of
the “beyond a reasonable doubt” standard bespeaks the
‘weight and gravity’ of the private interest affected [citation
omitted], society’s interest in avoiding erroneous convictions,
and a judgment that those interests together require that
“society impos[e] almost the entire risk of error upon itself.”
(455 U.S. at p. 755.) '

The penalty proceedings, like the child neglect proceedings
dealt with in Santosky, involve “imprecise substantive standards that leave
determinations unusually open to the subjective values of the [jury].”
(Santosky, supra, 455 U.S. at p. 763.) Imposition of a burden of proof
beyond a reasonable doubt can be effective in reducing this risk of error,
since that standard has long proven its worth as “a prime instrument for
reducing the risk of convictions resting on factual error.” (Winship, supra, |
397 U.S. at p. 363.)

Adoption of a reasonable doubt standard would not deprive

the State of the power to impose capital punishment; it would merely serve
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to maximize “reliability in the determination that death is the appropriate
punishment in a specific case.” (W’oodsbn, supra, 428 U.S. at p. 305.) The
only risk of error suffered by the State under the stricter burden of
persuasion would be the possibility that a defendant, otherwise deserving of
being put to death, would instead be confined in prison for the rest of his
life without possibility of parole.

In Monge, the United States Supreme Court expressly applied
the Santosky rationale for the beyond-a-reasonable-doubt burden of proof
requirement to capital sentencing proceedings: “/I/n a capital sentencing
proceeding, as in a criminal trial, ‘the interests of the defendant [are] of
such magnitude that . . . they have been protected by standards of proof
designed to exclude as nearly as possible the likelihood of an erfoneous
judgment.’ ([Bullington v. Missouri,] 451 U.S. at p. 441 (quoting
Addington v. Texas, 441 U.S. 418, 423-424, 60 L.Ed.2d 323, 99 S.Ct. 1804
(1979).)” (Monge v. California, supra, 524 U.S. ’at p. 732 (emphasis
added).) The sentencer of a person facing the death penalty is required by
the due process and Eighth Amendment constitutional guarantees to be
convinced beyond a reasonable doubt not only are the factual bases for its

decision true, but that death is the appropriate sentence.
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3. California Law Violates The Sixth, Eighth And Fourteenth

Amendments To The United States Constitution By Failing to

Require That The Jury Base Any Death Sentence On Written

Findings Regarding Aggravating Factors

The failure to require written or other specific findings by the
jury regarding aggravating factors deprived appellant of his federal due
process and Eighth Améndment rights to meaningful appellate review.
(California v. Brown, supra, 479 U.S. at p. 543; Gregg v. Georgia, supra,
428 U.S. at p. 195.) Especially given that California juries have total
discretion without any guidance on how to weigh potentially aggravating
and mitigating circumstances (People v. Fairbank, supra), there can be no
meaningful appellate review without written findings because it will
otherwise be impossible to “reconstruct the findings of the state triér of
fact.” (See Townsend v. Sain (1963) 372 U.S. 293, 313-316.)

This court has held that the absence of written findings by the
sentencer does not render the 1978 death penalty scheme unconétitutional.
(People v. Fauber (1992) 2 Cal.4th 792, 859; People v. Rogérs (2006) 39
Cal.4th 826, 893.) Ironically, such findings are otherwise considered by
this court to be an element of due process so fundamental that they are even
required at parole suitability hearings.

A convicted prisoner who believes that he or she was

improperly denied parole must proceed via a petition for writ of habeas
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corpus and is required to allege with particularity the circumstances
constituting the State’s wrongful conduct and show prejudice flowing from
that conduct. (In re Sturm (1974) 11 Cal.3d 258.) The parole board is
therefore required to state its reasons for dcnying parole: “It is unlikely that
an inmate seeking to establish that his application for parole was arbitrarily
“denied can make necessary allegations with the requisite specificity unless
he has some knowledge of the reasons therefor.” (Id. at p. 267.)® The
same analysis applies to the far graver decision to put someone to death.

In a non-capital case, the sentencer is required by California
law to state on the record the reasons for the sentence choice. (Pen. Code,
§ 1170, subd. (c).) Capital defendants are entitled to more rigorous
protections than those afforded non-capital defendants. (Harmelin v.
Michigan, supra, 501 U.S. at p. 994.) Since providing more protection to a
non-capital defendant than a capital defendant would violate the equal
protection clause of the Fourteenth Amendment (see generally Myers v. Yist
(9th Cir. 1990) 897 F.2d 417, 421; Ring v. Arizona, supra; Section D, post),

the sentencer in a capital case is constitutionally required to identify for the

8 A determination of parole suitability shares many characteristics
with the decision of whether or not to impose the death penalty. In both
cases, the subject has already been convicted of a crime, and the decision-
maker must consider questions of future dangerousness, the presence of
remorse, the nature of the crime, etc., in making its decision. (See Title 15,
California Code of Regulations, section 2280 et seq.)
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record the aggravating circumstances found and the reasons for the penalty
~ chosen.

Written findings are essential for a meaningful review of the
sentence imposed. (See Mills v. Maryland (1988) 486 U.S. 367, 383, fn.
15.) Even where the decision to impose death is “normative” (People v.
Demetrulias, supra, 39 Cal.4th at pp. 41-42) and “moral” (People v.
Hawthorne, supra, 4 Cal.4th at p. 79), its basis can be, and should be,
articulated.

The importance of written findings is recognized throughout
this country; post-Furman state capital sentencing systems commonly
require them. Further, written findings are essential to ensure that a
defendant subjected to a capital penalty trial under section 190.3 is afforded
the protections guaranteed by the Sixth Amendment right to trial by jury.
(See Section C.1, ante.)

There are no other procedural protections in California’s
death penalty system that would somehow compensate for the unreliability
inevitably produced by the failure to require an articulation of the reasons
for imposing death. (See Kansas v. Marsh, supra [statute treating a jury’s
finding that aggravation and mitigation are in equipoise as a vote for death
held constitutional in light of a system filled with other procedural

protections, including requirements that the jury find unanimously and
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beyond a reasonable doubt the existence of aggravating factors and that
such factofs are not outweighed by mitigating factors].) The failure to
require written findings thus violated not only federal due process and the
Eighth Amendment but aiso the right to trial by jury guaranteed by the
Sixth Amendment.
4, California’s Death Penalty Statute As Interpreted By The
California Supreme Court Forbids Inter-case Proportionality
Review, Thereby Guaranteeing Arbitrary, Discriminatory, Or
Disproportionate Impositions Of The Death Penalty
The Eighth Amendﬁlent to the United States Constitution
forbids punishments that are cruel and unusual. The jurisprudence that has
emerged applying this ban to the imposition of the death penalty has
required that death judgments be ptoportionate and reliable. One
cdmmonly utilized mechanism for helping to ensure reliability and
proportionality in capital sentencing is comparative proportionality review —
a procedural safeguard this court has eschewed. In Pulley v. Harris (1984)
465 U.S. 37, 51 (emphasis added), the high court, while dgclining to hold
that comparative proportionality review is an essential component of every
constitutional capital sentencing scheme, noted the possibility that “there
could be a capital sentencing scheme so lacking in other checks on
arbitrariness that it would not pass constitutional muster without
comparative proportionality review.”
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California’s 1978 death penalty statute, as drafted and as
construed by this court and applied in fact, has become just such a
sentencing scheme. The high court in Harris, in contrasting the 1978
statute with the 1977 law which the court upheld against a lack-of-
comparative-proportionality-review challenge, itself noted that the 1978 law
had “greatly expanded” the list of special circumstances. (Harris, 465 U.S.
at p. 52, fn. 14.) That number has continued to grow, and expansive
judicial interpretations of section 190.2’s lying-in-wait special circumstance
have made first degree murders that can not be charged with a “special
circumstance” a rarity.

As we have seen, that greatly expanded list fails to
meaningfully narrow the pool of death-eligible defendants and hence
permits the same sort of arbitrary sentencing as the death penalty schemes
struck down in Furman v. Georgia, supra. (See Section A of this
Argument, ante.} The statute lacks numerous other procedural safeguards
commonly utilized in other capital sentencing jurisdictions (see Section C,
ante), and the statute’s principal penalty phase sentencing factor has itself
proved to be an invitation to arbitrary and capricious sentencing (see
Section B, ante). Viewing the lack of comparative proportionality review
in the context of the entire California sentencing scheme (see Kansas v.

Marsh, supra), this absence renders that scheme unconstitutional.
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Section 190.3 does not require that either the trial cdurt or this
court undertake a comparison between this and other similar cases
regarding the relative proportionality of the sentence imposed, i.e., inter-
case proportionality review. (See People v. Fierro, supra, 1 Cal.4th at p.
253.) The statute also does not forbid it. The prohibition on the
consideration of any evidence showing that death sentences are not being
charged or imposed on similarly situated defendants is strictly the creation
of this court. (See, e.g., Peoéle v. Marshall (1990) 50 Cal.3d 907, 946-
947.) This court’s categorical refusal to engage in inter-case
proportionality review now violates the Eighth Amendment.

5. The Prosecution Méy Not Rely In The Penalty Phase On
Unadjudicated Criminal Activity; Further, Even If It Were
Constitutionally Permissible For The Prosecutor To Do So,
Such Alleged Criminal Activity Could Not Constitutionally
Serve As A Factor In Aggravation Unless Found To Be True
Beyond A Reasonable Doubt By A Unanimous Jury
Any use of unadjudicated criminal activity by the jury as an

aggravating circumstance under section 190.3, factor (b), violates due
process and the Fifth, Sixth, Eighth, and Fourteenth Amendments,
rendering a death sentence unreliable. (See, e.g., Johnson v. Mississippi
(1988) 486 U.S. 578; State v. Bobo (Tenn. 1987) 727 S.W.2d 945.)
Although the jury found beyond a reasonable doubt that appellant had
committed the three prior murders, the jury did not make any findings that
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appellant committed the particular actions attributed to him in the
prosecution’s evidence in the penalty phase of the trial concerning those
murders. The prosecution focused on those action in its argument in the
penalty phase.

The United States Supreme Court’s recent decisions in United
States v. Booker, supra, Blakely v. Washington, supra, Ring v. Arizona,
supra, and Apprendi v. New Jersey, supra, confirm that under the Due
Process Clause of the Fourteenth Amendment and the jury trial guarantee of
the Sixth Amendment, the findings prerequisite to a sentence of death must
be made beyond a reasonable doubt by a jury acting as a collective entify.
Thus, even if it were constitutionally permissible to rely upon alleged
unadjudicated criminal activity as a factor in aggravation, such alleged
criminal activity would have to have been found beyond a reasonable doubt
by a unanimous jury. Appellant’s jury was not instructed on the need for
such a unanimous finding; nor is such an instruction generally provided for
under California’s sentencing scheme.

6. The Use Of Restrictive Adjectives In The List Of Potential
Mitigating Factors Impermissibly Acted As Barriers To
Consideration Of Mitigation By Appellant’s Jury

The inclusion in the list of potential mitigating factors of such

adjectives as “extreme” (see factors (d) and (g)) and “substantial” (see
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factor (g)) acted as barriers to the consideration of mitigation in violation of
the Fifth, Sixth, Eighth, and Fourteenth Amendments. (Mills v. Maryland

(1988) 486 U.S. 367; Lockett v. Ohio (1978) 438 U.S. 586.)

7. The Failure To Instruct That Statutory Mitigating Factors

Were Relevant Solely As Potential Mitigators Precluded A

Fair, Reliable, And Evenhanded Administration Of The

Capital Sanction

As a matter of state law, each of the factors introduced by a
prefatory “whether or not” — factors (d), (e), (), (g), (h), and (j) — were
relevant solely as possible mitigators (People v. Hamilton (1989) 48 Cal.3d
1142, 1184; People v. Edelbacher (1989) 47 Cal.3d 983, 1034). The jury,
however, was left free to conclude that a “not” answer as to any of these
“whether or not” sentencing factors could establish an aggravating
circumstance, and was thus invited to aggravate the sentence upon the basis
of non-existent and/or irrational aggravating factors, thereby precluding the
reliable, individualized capital sentencing determination required by the
Eighth and Fourteenth Amendments. (Woodson v. North Carolina (1976)
428 U.S. 280, 304; Zant v. Stephens (1983) 462 U.S. 862, 879.)

Further, the jury was also left free to aggravate a sentence

upon the basis of an affirmative answer to one of these questions, and thus,

to convert mitigating evidence (for example, evidence establishing a
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defendant’s mental illness or‘ defect) into a reason to aggravate a sentence,
in violation of both state law and the Eighth and Fourteenth Amendments.

This court has repeatedly rejected the argument that a jury
would apply factors meant to be only mitigating as aggravating factors
weighing towards a sentence of death:

The trial court was not constitutionally required to inform the
jury that certain sentencing factors were relevant only in
mitigation, and the statutory instruction to the jury to consider
“whether or not” certain mitigating factors were present did
. not impermissibly invite the jury to aggravate the sentence

upon the basis of nonexistent or irrational aggravating factors.
(People v. Kraft, supra, 23 Cal.4th at pp. 1078-1079, 99
Cal.Rptr.2d 1, 5 P.3d 68; see People v. Memro (1995) 11
Cal.4th 786, 886-887, 47 Cal.Rptr.2d 219, 905 P.2d 1305.)
Indeed, “no reasonable juror could be misled by the language
of section 190.3 concerning the relative aggravating or
mitigating nature of the various factors.” (People v. Arias,
supra, 13 Cal.4th at p. 188, 51 Cal.Rptr.2d 770, 913 P.2d
980.)

(People v. Morrison (2004) 34 Cal.4th 698, 730; emphasis added.)

This assertion is demonstrably false. Within the Morrison
case itself there lies evidence to the contrary. The trial judge mistakenly
believed that section 190.3, factors (e) and (j) constituted aggravation
instead of mitigation. (/d., 32 Cal.4th at pp. 727-729.) This court
recognized that the trial court so erred, but found the error to be harmless.
(Ibid.) If a seasoned judge could be misled by the language at issue, how
can jurors be expected to avoid making this same mistake? Other trial

judges and prosecutors have been misled in the same way. (See, e.g.,
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People v. Montiel (1994) 5 Cal.4th 877, 944-945; People v. Carpenter
(1997) 15 Cal.4th 312, 423-424.)*

The very real possibility that appellant’s jury aggravated his
sentence upon the basis of nonstatutory aggravation deprived appellant of
an important state-law generated procedural safeguard and liberty interest —
the right not to be sentenced to death except upon the basis of statutory
aggravating factors (People v. Boyd (1985) 38 Cal.3d 765, 772-775) — and
thereby violated appellant’s Fourteenth Amendment right to due process.
(See Hicks v. Oklahoma (1980) 447 U.S. 343; Fetterly v. Paskett (9th Cir.
1993) 997 F.2d 1295, 1300 (holding that Idaho law specifying manner in
which aggravating and mitigating circumstances are to be weighed created a
liberty interest protected under the Due Process Clause of the Fourteenth
Amendment); and Campbell v. Blodgett (9th Cir. 1993) 997 F.2d 512, 522
[same analysis applied to state of Washington].

It is thus likely that appellant’s jury aggravated his sentence
upon the basis of what were, as a matter of state law, non-existent factors
and did so believing that the State — as represented by the trial court — had

identified them as potential aggravating factors supporting a sentence of

 There is one case now before this court in which the record
demonstrates that a juror gave substantial weight to a factor that can only be
mitigating in order to aggravate the sentence. (See People v. Cruz, No.
S042224, Appellant’s Supplemental Brief.)
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death. This vioiated not only state law, but the Eighth Amendment, for it
made it likely that the jury treated appellant “as more deserving of the death
penalty than he might otherwise be by relying upon . . . illusory
circumstance[s].” (Stringer v. Black (1992) 503 U.S. 222, 235.)

From case to case, even with no difference in the evidence,
sentencing juries will discern dramatically different numbers of aggravating
circumstances because of differing constructions of the CALJIC pattern
instruction. Different defendants, appearing before different juries, will be
sentencéd on the basis of different legal standards.

“Capital punishment [must] be imposed fairly, and with
reasonable consistency, or not at all.” (Eddings, supra, 455 U.S. atp. 112.)
Whether a capital sentence is to be imposed cannot be permitted to vary
from case to case according to different juries’ understandings of how many
factors on a statutory list the law permits them to weigh on death’s side of
the scale.

D.  The California Sentencing Scheme Violates The Equal

Protection Clause Of The Federal Constitution By Denying

Procedural Safeguards To Capital Defendants Which Are

Afforded To Non-Capital Defendants

As noted in the preceding arguments, the United States

Supreme Court has repeatedly directed that a greater degree of reliability is

required when death is to be imposed and that courts must be vigilant to
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ensure procedural fairness and accuracy in fact-finding. (See, e.g., Monge
v. California, supra, 524 U.S. at pp. 731-732.) Despite this directive
California’s death penalty scheme provides significantly fewer procedural
protections for persons facing a death sentence than are afforded persons
charged with non-capital crimes. This differential treatment violates the
consfitutianal guarantee of equal protection of the laws.

Equal protection analysis begins with identifying the interest
at stake. “Personal liberty is a fundamental interest, second only to life
itself, as an interest protected under both the California and the United
States Constitutions.” (People v. Olivas (1976) 17 Cal.3d 236, 251.) If the
interest is “fundamental,” then courts have “adopted an attitude of active
and critical analysis, subjecting the classification to strict scrutiny.”
(Westbrook v. Milahy (1970) 2 Cal.3d 765, 784-785.) A state may not
create a classification scheme which affects a fundamental interest without
showing that it has a compelling interest which justifies the classification
and that the distinctions drawn are necessary to further that purpose.
(People v. Olivas, supra; Skinner v. Oklahoma (1942) 316 U.S. 535, 541.)

The State cannot meet this burden. Equal protection
guarantees must apply with greater force, the scrutiny of the challenged
classification be more strict, and any purported justification by the State of

the discrepant treatment be even more compelling because the interest at
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stake is not simply liberty, but life itself.

In Prieto,” as in Snow,’! this court analogized the process of
determining whether to impose death to a sentencing court’s traditionally
discretionary decision to impose one prison sentence rather than another.
(See also, People v. Demetrulias, supra, 39 Cal.4th at p. 41.) However apt
or inapt the analogy, California is in the unique position of giving persons
sentenced to death significantly fewer procedural protections than a person
being sentenced to prison for receiving stolen property, or possessing
cocaine.

An enhancing allegation in a California non-capital case must
be found true una.qimously, and beyond a reasonable doubt. (See, e.g.,
sections 1158, 1158a.) When a California judge is considering which
sentence is appropriate in a non-capital case, the decision is governed by

court rules. California Rules of Court, rule 4.42, subd. (e) provides: “The

0 “As explained earlier, the penalty phase determination in
California is normative, not factual. It is therefore analogous to a
sentencing court’s traditionally discretionary decision to impose one prison
sentence rather than another.” (Prieto, supra, 30 Cal.4th at p. 275;
emphasis added.)

3! “The final step in California capital sentencing is a free weighing
of all the factors relating to the defendant’s culpability, comparable to a
Sentencing court’s traditionally discretionary decision to, for example,
impose one prison sentence rather than another.” (Snow, supra, 30 Cal.4th
at p. 126, fn. 3; emphasis added.)
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reasons for selecting the upper or lower term shall be stated orally on the
record, and shall include a concise statement of the ultimate facts which the
court deemed to constitute circumstances in aggravation or mitigation
justifying the term selected.™

In a capital sentencing context, however, there is no burden of
proof except as to other-crime aggravators, and the jurors need not agree on
what facts are true, or important, or what aggravating circumstances apply.
(See Sections C.1-C.2, ante.) And unlike proceedings in most states where
death is a sentencing option, or in which persons are sentenced for non-
capital crimes in California, no reasons for a death sentence need be
provided. (See Section C.3, ante.) These discrepancies are skewed against

persons subject to loss of life; they violate equal protection of the laws.*

*2 In light of the supreme court’s decision in Cunningham, supra, if
the basic structure of the DSL is retained, the findings of aggravating
circumstances supporting imposition of the upper term will have to be made
beyond a reasonable doubt by a unanimous jury.

33 Although Ring hinged on the court’s reading of the Sixth
Amendment, its ruling directly addressed the question of comparative
procedural protections: “Capital defendants, no less than non-capital
defendants, we conclude, are entitled to a jury determination of any fact on
which the legislature conditions an increase in their maximum
punishment. . . . The right to trial by jury guaranteed by the Sixth
Amendment would be senselessly diminished if it encompassed the
factfinding necessary to increase a defendant’s sentence by two years, but
not the factfinding necessary to put him to death.” (Ring, supra, 536 U.S.
at p. 609.) |
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(Bush v. Gore (2000) 531 U.S. 98, 121 S.Ct. 525, 530.)

To provide greater protection to non-capital defendants than
“to capital defendants violates the due process, equal protection, and cruel
and unusual punishment clauses of the Eighth and Fourteenth Amendments.

(See, e.g., Mills v. Maryland, supra, 486 U.S. at p. 374; Myers v. Yist (9th

Cir. 1990) 897 F.2d 417, 421; Ring v. Arizona, supra.)

E. California’s Use Of The Death Penalty As A Regular Form Of
Punishment Falls Short Of International Norms Of humanity And
Decency And Violates The Eighth And Fourteenth Amendments;
Imposition Of The Death Penalty Now Violates The Eighth And
Fourteenth Amendments To The United States Constitution

The United States stands as one of a small number of nations

that regularly uses the death penalty as a form of punishment. (Soering v.

United Kingdom: Whether the Continued Use of the Death Penalty in the

United States Contradicts International Thinking (1990) 16 Crim. and Civ.

Confinement 339, 366.) The non-use of the death penalty, or its limitation

to “exceptional crimes such as treason” — as opposed to its use as regular

punishment — is particularly uniform in the naﬁons of Western Europe.

(See, e.g., Stanford v. Kentucky (1989) 492 U.S. 361, 389 [dis. opn. of

Brennan, J.]; Thompson v. Oklahoma, supra, 487 U.S. at p. 830 [plur. opn.

of Stevens, J.].) Indeed, all nations of Western Europe have now abolished

the death penalty. (Amnesty International, “The Death Penalty: List of
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Abolitionist and Retentionist Countries” (Nov. 24, 2006), on Amnesty
International website [www.ammesty.org].)

Although this country is not bound by the laws of any other
- sovereigaty in its administration of our criminal justice system, it has relied
from its beginning on the customs and practices of other parts of the world
to inform our understanding. “When the United States became an
independent nation, they became, to use the language of Chancellor Kent,
‘subject to that system of rules which reason, morality, and custom had
established among the civilized nations of Europe as their public law.’” (1
Kent’s Commentaries 1, quoted in Miller v. United States (1871) 78 U.S.
[11 Wall.] 268, 315 [20 L.Ed. 135] [dis. opn. of Field, J.]; Hilton v. Guyot,
supra, 159 U.S. at p. 227; Martin v. Waddell’s Lessee (1842) 41 U.S. [16
Pet.] 367, 409 [10 L.Ed. 997].)

Due process is not a static concept, and neither is the Eighth
Amendment. In the course of determining that the Eighth Amendment now
bans the execution of mentally retarded persons, the United States Supreme
Court relied in part on the fact that “within the world community, the
imposition of the death penalty for crimes committed by mentally retarded
offenders is overwhelmingly disapproved.” (Atkins v. Virginia, supra, 536
U.S. at p. 316, fn. 21, citing the Brief for The European Union as Amicus
Curiae in McCarver v. North Carolina, O.T. 2001, No. 00-8727, p. 4.)
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Thus, assuming arguendo capital punishment itself is not
contrary to international norms of human decency, its use as regular
punishment for substantial numbers of crimes — as opposed to extraordinary
punishment for extraordinary crimes — is. Nations in the Western world no
longer accept it. The Eighth Amendment does not permit jurisdictions in
this nation to lag so far behind. (See Atkins v. Virginia, supra, 536 U.S. at
p. 316.) Furthermore, inasmuch as the law of nations now recognizes the
impropriety of capital punishment as regular punishment, it is
unconstitutional in this country inasmuch as international law is a part of
our law. (Hilton v. Guyot (1895) 159 U.S. 113, 227, see also Jecker, Torre
& Co. v. Montgomery (1855) 59 U.S. 110, 112 [15 L.Ed. 311].)

Categories of crimes that particularly warrant a close
comparison with actual practices in other cases include the imposition of
the death penalty for felony-murders or other non-intentional killings, and
single-victim homicides. (See Article VI, Section 2 of the International
Covenant on Civil and Political Rights, which limits the death penalty to

‘only “the most serious crimes.”)* Categories of criminals that warrant such
a comparison include persons suffering from mental illness or

developmental disabilities. (Cf. Ford v. Wainwright (1986) 477 U.S. 399;

* See Kozinski and Gallagher, Death: The Ultimate Run-On
Sentence, 46 Case W. Res. L.Rev. 1, 30 (1995).
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Atkins v. Virginia, supra.)
Thus, the very broad death scheme in California and death’s
use as regular punishment violate both international law and the Eighth and

Fourteenth Amendments. Appellant’s death sentence should be set aside.
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CONCLUSION
Accordingly, for the reasons stated, this court should reverse
appellant’s convictions. Even if this court were to affirm appellant’s
convictions, the penalty of death must be reduced to life imprisonment
without the pbssibility of parole.
Dated: August 4, 2007.

Respectfully submitted,

/

Warren P. Robinson

CERTIFICATE OF COMPLIANCE
Based on the word count of the computer program used to

prepare this document, I certify that this brief uses a 13-point Times New

Do) [/ s

Warren P. Rbbinson

Roman font and contains 34,270 words.

Dated: August 4, 2007.

156



DECLARATION OF PROOF OF SERVICE BY MAIL
Case Name: People v. Kenneth Ray Bivert " Case Number: 099414

I declare that I am over 18 years of age, a resident of San Diego County, and not a
party to the above case. My business address is 15412 Caldas De Reyes, San Diego, CA
92128-4456. 1 served appellant’s opening brief on each of the following addressees by
placing a copy of that document in a separate envelope for each addressee, sealing the
envelope, and then depositing the envelope in the United States mail with the postage
fully prepaid in San Diego, California, on August 13, 2007:

Monterey County Superior Court California Appellate Project
Salinas Division, Appeals Unit Attn: Laura Murry
240 Church Street 101 Second Street, 6th Floor
Salinas, CA 93901 San Francisco, CA 94105
Deputy Attorney General Ronald Matthias Deputy District Attorney Berkley Brannon
Attorney General’s Office Monterey County District Attorney
455 Golden Gate Ave., Suite 11000 240 Church Street, Room 101
San Francisco, CA 94102-3664 ~ P.O.Box 1131
‘ Salinas, CA 93902
Kenneth Ray Bivert D-85672 Richard West, Attorney at Law (trial counsel)
P.O. Box D-85672 137 Central Avenue, Suite 2
San Quentin, CA 94974 Salinas, CA 93901-2656

Richard Landreth, Attorney at Law (trial counsel)
137 Central Avenue, Suite 3
Salinas, CA 93901-2656

I declare under penalty of perjury that the above information is true and correct.

Dated this 13th day of August, 2007, in San Diego, California.

@YJ« tD@:xc\ / éx\d&/\

Barbara J. Zinl&r




L2 LA ua



